Adverse Action

Complianant, in essence, complains of four adverse actions
by Respondent:

1.  Swisher told Thurman to go back to work on about March
13, 1986 after Swisher had heard Thurman's various complaints.

2.  The fact that Respondent had not found a job for Thurman
on its day shift.

3.  The fact that the Respondent had not cured its alleged
violation of not having an outside man.

4.  Swisher threatened Thurman by telling him about a former
employee of Repondent who was killed when a tank that he had put
a torch to had blown up.

There is no evidance that Respondent took any adverse action
against Thurman which was motivated in any part by safety com-
plaints.  Indeed, I find that although Thurman at the hearing
complained of unsafe practices such as not having an outside man
and operating a miner with only four men, there is no evidence
that Thurman made any complaint about these condition to any
government official, or agent of Respondent prior to the date
that he left work, i.e., March 6, 1986.  Thurman alleges that
after he made various complaints to Swisher on or about March 10
and March 13, 1986, Swisher told him to go back to work.  I hold
that Swisher's comments to Complainant, in indicating on or about
March 10, 1986 that Thurman should go back to work, did not con-
stitute any adverse action.  Surely, having Thurman return to his
usual job can not be found to be an adverse action.  Similarly,
although Thurman might reasonably have felt that for him to
return to his section, where he was subject to harrassment, would
be a danger to him, this can not constitute any type of construc-
tive discharge,  in this connection, it is manifest that the Act
does not contemplate protecting a miner from harrassment from a
co-worker, when that harrassment is not motivated by the miner's
safety complaints.  In this case, there is no evidence that
harrassments from Thurman's co-workers were motivated in any part
by Thurman's complaints about not having an outside man.  Indeed,
all evidance indicates that Thurman's complaints in this regard
occurred subsequent to the date that he left work.  Also there is
no evidence that the harrassment from co-workers were abetted or
encourged by management.  Indeed, Swisher's uncontradicted
testimony was to the effect that at the meeting with Thurman's
co-workers on March 6, 1986, after Thurman had complained of
harrassment, he (Swisher) told them to stop engaging in horse-
play.

423equently obtained other non mining employment.
